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v. Chambers, 53 Cal. 635. New York occupies a peculiar position, holding 
that want of jurisdiction may always be set up against a judgment, and that 
the recital of jurisdictional facts in the record is not conclusive but only 
prima facie evidence. Ferguson v. Crawford et al., 70 N. Y. 253, 26 Am. Rep. 
58o- 

Prescription — Does Not Justify Public Nuisance Against Individual 
Rights. — Action was brought by an abutter to recover for violation of his 
rights of air, light and access, caused by the construction and maintenance 
of an elevated railroad; defendants pleaded title by prescription. Held, 
defendants acquired no rights by prescription, for they entered under no 
pretense of right, because the structure was beyond the franchise granted 
them. It was, therefore, a public nuisance, and prescription could not 
justify it, even as against a private person. Bremer et al. v. Manhattan Ry. 
Co. et al. (1908), — N. Y. — , 84 N. E. Rep. 59- 

An action by an individual for special damages which he may have 
sustained from a public nuisance will not be barred by the lapse of the 
prescriptive period. The public right is, of course, not barred, and the 
individual is regarded as claiming under, and by virtue of, the public right. 
Morton v. Moore, 15 Gray (Mass.), 573; Mills v. Hall, 9 Wend. (N. Y.), 315. 
But a distinctly private nuisance may be prescribed for, notwithstanding 
the fact that it may be a public nuisance as well. Inhabitants of New Salem 
v. Eagle Mill Co., 138 Mass. 8; Borden v. Vincent, 24 Pick. (Mass.) 301; 
Charnley v. The Shawano Etc., Co., 109 Wis. 563. The distinction is not a 
clearly reasonable one, but it is recognized by the authorities. As to 
prescription against the public rights, see 6 Mich. Law Rev., p. 580. 

Prohibition — When Granted — Threatened Prosecution. — One Darnell 
was convicted for selling spirituous liquors within two miles of the corporate 
limits of Clendennin. The Recorder, acting in the absence of the Mayor, 
threatened to prosecute him if he again attempted to engage in said business, 
and as often as he attempted to do so, to cause his imprisonment. Pending 
an appeal, Darnell, alleging lack of jurisdiction, petitioned for a writ of 
prohibition to prohibit the defendants from prosecuting him, as threatened. 
The Circuit Court awarded the writ, but the Court of Appeals held, that 
the writ of prohibition can only operate on a pending suit, and cannot be 
used to prevent the institution of an action. Darnell v. Vandine, Mayor, et 
al. (1908), — W. Va. — , 60 S. E. Rep. 996. 

The writ of prohibition lies to prohibit the exercise by an inferior tribunal 
or officer of judicial powers with which he is not legally vested, and to 
prevent actions in excess of the jurisdiction conferred by law. Speed v. 
Common Council, 98 Mich. 360, 39 Am. St. Rep. 555, 57 N. W. 406. Upon 
application for the writ the question is whether the court has jurisdiction of 
the general class of cases to which the particular case belongs. Fischer v. 
Superior Court, 98 Cal. 67; Sherwood v. N. E. Knitting Co., 68 Conn. 543; 
Ex parte Ellyson, 20 Gratt. (Va.) 10; McConiha v. Guthrie, 21 W. Va. 134; 
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Holdeman v. Davis, 28 W. Va. 324. It is presumed that courts will grant 
the relief to which parties show themselves entitled, and applications for 
prohibition are premature until exception has been taken to the jurisdiction 
of the lower court and overruled. Ex parte Hamilton, 51 Ala. 62; Baughman 
v. Sup. Ct., 72 Cal. 572; Hudson v. Judge, 42 Mich. 239; State v. Gill, 137 
Mo. 681. In the present case there was no cause pending before the lower 
court. It is stated that the fact that counsel has noticed a motion for 
hearing before a lower court, is not sufficient ground for a prohibition, 
Priznitz v. Fischer, 4 Minn, 366; see 12 Am. Dec. 609, note. Here, where 
there had been only a threat of prosecution, the case would seem to be even 
clearer. Moreover, the court had jurisdiction over the general class of cases 
in which the particular case falls, and so the petitioner, in case of prosecution, 
would have a remedy by appeal or writ of error. 

Public Officers — Agreement Between Officers as to Term. — Where 
two school trustees were elected at the same election to fill a two and three- 
year term, and the voters failed utterly to designate to whom was the long 
term, held, that an agreement between the two trustees elected was a proper 
method of deciding the question. Gilbert v. Lucas (1908), — Ct. App. Ky. 
— , .107 S. W. Rep. 751. 

While the trustees were elected under a statute prescribing viva voce 
voting, the court proceeds on the authority of Hobbs v. Uppington, (28 Ky. 
Law. Rep. 131), involving written ballots. In that case five men being 
elected to fill four regular terms and one short term in the Board of 
Aldermen without any designation as to the person to hold the short term, 
it was held that the appellant was estopped to deny an agreement by 
which he was to take the short term if he was elected president of the 
council. This case seems to fly in the face of the rule that ballots making no 
designation of the offices intended to be filled are void for uncertainty. 15 
Cyc. 347. Thus, in Page v. Kuykendahl, 161 111. 319, a case on all fours with 
the principal case except that the election was by ballot, it was held that 
ballots cast at an election held to choose one director for a long term and 
one for a short term, where they contain the names of two persons without 
anything to show which term either was intended to fill, are absolutely void. 
To the same effect are Gilliland's Appeal, 96 Pa. St. 224 ; and State v. Griffey, 
5 Neb. 161. It is admitted by all the cases that a greater number of votes 
cast for one candidate does not show that he is preferred by the electors 
for the longer term. The rule in the principal case may seem to work out 
substantial justice between the candidates, but it lays aside entirely the right 
possessed by the people to choose a particular man for a particular office. 
Under it, the disposition of the offices is made not by the electors, but 
depends upon a subsequent agreement entered into by the men elected. 

Sales— Conditional Sales— Default in Payment— Default of Seller. 
— Defendant entered into a contract for the purchase of certain personal prop- 
erty. It was agreed that the title should remain in the plaintiff until the pur- 



